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November 16, 1998 



Via Hand Delivery 



r"" 



yf^^I^ 



Virginia Hall 

National Association of Securities Dealers-, Inc. 

525 Market St. 

San Francisco, CA 94105 

Re: Chia v. Fidelity Brokerage Services 
NASD Case No, 98-02028 



Dear Ms. Hall: 



!.■,■ !■ 



In accordance with the October 26, 1998 Preliminary Hearing Order iti this ; 
matter. Respondent Fidelity Brokerage Services (''Fidelity'^) hereby moves to dismiss jthe claims 
of Claimant Samuel G. Chia pursuant to the applicable statutes of limitations. Please provide 
copies of this motion to the arbitrators for their review, 

BACKGROUND 



This arbitration arises from a short sale of Myian Laboratories, Inc. ("Mylan") by 
Claimant on My 2, 1992. On that date. Claimant placed three orders with Fidelity. Fiisfi; 
Claimant placed an order to sell short 1,000 shares of Mylan at $39.75. Second, Claimant 
cancelled that order. Third, Claimant placed an order to sell short 1,000 shares of MyM at , 
$39,875 and placed a good-till-cancelled order to repurchase 1^000 shares at a limit price of $36, 
in an attempt to cover the open short position. Unfortunately for Claimant, Mylan never : 
declined to $36 in July, thus. Claimant's My 1 992 monthly statement showed that d] aiihant 
had an open short position of 1,000 shares of Mylan, and an open order to purchase l,iG00i shares 
of Mylan at a limit price of $36/ (Attached hereto as Exhibit A is a copy of Ciaimanf s nionthly 
statement for the period June 27 - July 3 1, 1 992.) 

Mylan stock split two-for-one on August % 1 992, thereby doubling Claimant's 
open short position to 2^000 shares. In an apparent effort to cover Ms increasingly iinprofitabie 
short position, on August 10, 1 992 Claimant placed an order to sell short an additi6nal5i,0pp r 
sferes of Myian at a limit price of $22-75 ($45.50 pre-split, for a total open short position of \ 



M^ 



On July 31, 1992, Mylan closed at $43.50, 
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4,000 shares), and placed an order to purchase 4,000 shares of Mylan at a limit price of $20 ($40 
pre-split). On August 28, 1992, Mylan closed at $28.75, never reaching the $20 limit purchase 
price. Claimant's open positions — a 4,000 share short and a 4,000 share limit purchase order -- 
were reflected on Ms August monthly statement. (Attached hereto as Exhibit B is a copy of 
Claimant's monthly statement jfbr the period August 1 - August 28, 1 992,) i ! 

'■■ 1 i 
Because of the increasing debit in Claimant's margin account causec by bis out- 
of-the-ffloney short position in Mylao^ on August 27, 1992 Fidelity exercised its right to execute 
a forced margin buy-in of 900 shares of Mylan at $24375, thereby reducing the open short 
position to 3,100 shares. (Attached hereto as Exhibit C is a copy of Claimant 'smortM^ : 
statement for the period August 29 - September 25, 1992. The settlement date for the forced 
margin buy-in was September 3, 1992.) At the end of September, Claimant remained short 
3, 1 00 shares of Mylan, as reflected on his monthly statement for that period. 

! : ! 

During the months of October and November, although Claimant contiiiued to 
trade his account, he did not trade Mylan and his open short position remained intact. On i 
December 8, 1992, Claimant purchased 725 shares of Mylan at $29.50 (reducing his open Ishort 
position to 2,375 shares), and changed the open order to one to purchase 2,375 Mylan shares at a 
limit of $24,375. OnDecember 31, 1992, Mylan closed at $3 1.50, again Mling to dsciinei to 
Claimant's limit price of $24,375. As a result, as of December 3 1, 1992, Claimant remainki 
short 2,375 shares of Mylan, as reflected on his monthly statement for that period. (Attaclied 
hereto as Exhibit D is a copy of Claimant's monthly statement for the period November li - 
December 31, 1992.) As of that date, Mylan stock closed at $3 1.50 ($63 pre-split). \ ! 

:■ ! j ■ 

Claimant continued unsuccessfully to attempt to cover his losing position tlirongh 
February 1993. First, on January 22, 1993, Claimant changed his open order to one to buy 1 2,375 
shares of Mylan at a limit of $33,375, All-or-Nonc. (Attached hereto as Exhibit E is a copt of 
Claimant's monthly statement for the period January 1 - Januaiy 29, 1993.) As of j 

January 29, 1993^ Mylan closed at $35.75, again failing to decline to Claimant's limii: pric^of 
$33,375. Finally, on Februaiy 5, 1993, Claimant closed his short position by purchasing 2,375 
Mylm shares at the market price of $35.25. 

In sum, Claimant received proceeds of $84,985.32 from the Mylan short sales in 



July and August 1 992, but paid $127,193.84 to cover his short position, for a n^t loss 
$42,208,52 



of 



Based upon the foregoing facts. Claimant alleges that Fidelity defrauded him in 
connection with his short sale of Mylan in July 1992 and that Fidelity breached a iidu:^iary duty 
owed to Claimant^ Although these claims are wholly without merit, they should be dismissed for 
the further reason that they are untimely and barred by the applicable statutes of limitations. 
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ARGUMENT 
Claimant's Glaims Are Barred by the Applicable Statutes of Lii^iTATroNS 



Tlie longest limitations period applicable to this case is 3 years. Claipiant 
on notice of his claims, and the applicable statutes of limitations began to nm^ no 
September 1992, when Claimant admits that he received a monthly statement for the period 
August 1 -August 28, 1992 on September 10, 1992 and that he discovered Fidelity' 
"fraudulent activities'' at that time. (Statement of Claim, 4:17-180 Therefore, Clairoarit 
on notice of his claims, and the applicable statutes of limitations began to run, no 
September 10, 1992„ However, Claimaat did jaot file this case imtil May 21, 1998, 
years after he had notice of his claims. 



later 



was put 
than 



s allegedly 
tlwasput 
tliaii 
nearly six 



Claimant does not dispute that under both Massachusetts^ and California: law, the 
statutes of limitations appiieabie to Glannant's claims for fraud and breach of fiduciary duty is 
three years. Mass. Gen, Laws ck 260, § 2A; Cal Code Civ, Proc. § 338(d), The statutes bf 
limitations begau to run when Clainiaiit discovered, or should have discovered, the facts giving 
rise to his claims. McGuinness v. Cotter, 412 Mass, 617, 622 (1992); April Enterprises v.i 
KTTV, 147 CaLApp3d 805, 826 (1983), In addition^ the ruiming of a statute of limitations is not 
dependent on Claimant's knowledge of every relevant fact or legal theory which wdald: support a 
claim McGee v, Weinberg, 97 Cd,AppJd 798, 803 (1979), 



Here, without a clear statement of the legal basis for his claim, Claimant appears 
to allege fraud and breach of fiduciary duty with respect to his short sale of 1,000 Mylan shares 
on July 2, 1992. Although Fidelity vigorously denies any allegation of wrongdoing, Claimant 
knew or should have known of his alleged claims when he received his trade confinrLatibn jia 
early My 1992 and his month-end statement in early August 1992, since those documents jfolly 
disclosed Claimant's open short position. Despite Claimant's allegations to the coimary \ j 
(Statement of. Claim, 2:4), his short position in Mylan was specifically disclosed on Bis July 1992 
monthly statement.^ At that time, he had knowledge of the facts upon which he bases his qlaims, . 
those alleged claims accrued, and the statutes of limitations began to run. However, Claimant 
did not commence this arbitration until May 1998, nearly 6 years after he had notice of the ftacts 
underlying his elahns. 



Under the terms bf the Customer Agreement, disputes relating to Claimant's accounts are go|emed hy the 
laws of fee CommoEiwealth of Massachusetts- 
Claimant has attached to his Statement of Claim as Exhibit 6 only the last page of a four-page statement for 
the period June 27 - July 3 1, 1992, Fidelity has attached a full and complete copy of said statement hereto 
as Exhibit A. 
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Even assuming arguendo that Claimant did not know the facts which gave I rise to 
his allegations in July 1992, Ms claims are still time-barred. Claimant explicitly admits that he 
received a monthly statement for the period August 1 ~ August 28, 1992 on September Id, 1992 
and that he discovered Fidelity's allegedly **frauduletit activities" at that time. (Statement; of 
Claim, 4:17-18.) Therefore, Claimant was put on notice of his claims, and the appliteaBle Statutes 
of limitations began to run, no later than September 10, 1992, ; : ; 

Each of Claimant's claims for breach of fiduciary duty also is governed by ia 
three-year statute of limitations under both Massachusetts and California law. See Mass: Gen. 
Laws ch 260, § 2A; Cat Code Civ. Proa 338(d). Thus, Claimant's breach of fiduciary; duty 
claim is completely barred because Claimant asserts that he was aware that Fidelity ;illege<IIy 
failed to take certain actions {e.g., feiluie to execute trades or failure to inform him cf his Mylan 
positions) no later than September 10, 1992. 

Claimants argument that the statutes of limitations did not accrue until 1994,'* 
1996 or 1998 is wholly without legal support. Claimant essentially argues that Fidelity's; letters 
to him and the Securities and Exchange Commission wherein Fidelity denies Claimant's | 
allegations, each constitute a new and independent fi*aud. This argument fails as a matter <if law. 
The applicable statutes of limitations specifically state that a cause of action for fiaud or breach 
of fiduciary duty begin to accrue upon the discovery of the facts constituting the fraud or breach. 
Claimant does not allege that he discovered any new fecfs upon receipt of Fidelity's letters !to him 
and the Securities and Exchange Commission — nor could he -- because those letters merely 
articiilated Fidelity's position regarding the facts of this case. 



A letter of inquiry or complaint to the Securities and Exchange Commisi 
Fidelity does not constitute commencement of an action sufficient to toll the statutes 
limitations. The applicable statutes require commencement of an action within the 
period: 'CaL Code Civ. Proc. §335, ** An action is commenced, wifhin the meaning 
when the complaint is fileC CaL Code Civ. Proc, ^350. Therefore, Claimant 
action on May 21, 1 998, nearly six. years after the statutes of liiflitatioii began to run^ 
three years after his claims expired. 



sion or to 

of:.; \ 
prescribed 

of this title, 

commenced ikm 

andinearly 



Claimant was fiiUy aware of his claims no later than September 10, 1992. 
Moreover, Claimant has demonstrated that he was fiilly capable of commencing this action: 
within the prescribed period: he filed at least three pro se civil actions in San Francisco -Superior 
Court between 1990 and 1996 - the same time period in question in tMs case, (Attached Ihereto 
as Exhibit F are true and correct copies of such filings*) His failure to file timely this action bars 
any recovery. 



ime' 



Even assuming arguendo that the statutes began to tun in 1994, Claimants claims are still ti 
because ^^ statutes of limitations would have expired in 1997, one year before Claimant filed 



:this|cibim. 

' 11 i 
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For the foregoing reasons, the applicable legal principles require that 
stale claims be dismissed. 



n. 



Mr. Chia's Claims Regarding the Six-Year Rule Are Without Meeit. 



Claimants 



Claimant does not dispute that the longest statute of limitations applicable to his 
claims is the three-year limitations period for fraud and breach of fiduciary duty pursuant to 
Cahfomia Code of Civil Procedure § 338(d), (Second Supplemental Claim, 3:22,) Instead, 
Claimant argues that his claims are not time barred because the six-year eligibility provision of 
NASD Code of Arbitration Procedure Rule 10304 supercedes the applicable Massachusetts and 
California statutes of limitations. This argument fails as a matter of lav^. 



three 



NASD Code of Arbitration Procedure Rule 10304 does not extend tho 
statutes of limitations. Without citing any supporting authority, Claimant argues that 
limitation for bringing an arbitration claim under NASD rules is six (6) years^ not 
mandated by California and Massachusetts law* (Second Supplemental Claim, 3:24- 
Claimant is wrong, NASD Code Rule 10304 explicitly states that it does not extend 
applicable statutes of limitations: 

No dispute, claim^ or controversy shall be eligible for submission 
to arbitration under this Code where six (6) years have elapsed 
from the occurreiice or event giving rise to the act or dispute, claim 
or controversy. This section shall not extend applicable statutes 
of limitations^ nor shall it apply to any case which is directed to 
arbitration by a court of competent jurisdiction. (Emphasis added.) 



apfilicable 
the time 



years as 

260: 

the ; 



n- 



Coxirts have consistently held that Rule 10304 is an eligibility requirement rather fhaii < 
procedural statute of limitation, (See, e,g., Ohio Co. v. Nemecek 9S FJd234 (6th Cvr. 1996)) 
Jims, the applicable statutes of limitations apply. 
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requests 



CONCLUSION AND PRAYER 

For the reasons stated above. Respondent Fidelity respectfully.,^ 

claiins against it be dismissed and that Fidelity be awarded its costs, forum fees and 
relief as may be just and proper. 

Respectfully submitted, 

STEEFEL, LEVITT & WEISS 
A Professional Corporation 



^.^ cc: SamuelG.Chia (via U.S. Mail) 



By 



-2w.M-^: 



Sean M. Fischer 
Attorneys for Respondent 
Fidelity Brokerage Services 
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